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SYNOPSIS:  
 
On November 27, 2018, City Council voted 6-3 to approve this ordinance on first reading. 
 
This ordinance creates a water activity enterprise, for the purpose of stormwater drainage and control, 
in order to promote the health, welfare, and safety of residents by reducing the risk of flooding, 
minimizing stormwater pollution, and complying with the City’s National Pollutant Discharge Elimination 
System (NPDES) Municipal Separate Storm Sewer (MS4) Permit. The City seeks to establish a 
predictable and sustainable funding source where property owners pay for their portion of system 
expenses and where property owners pay for the service provided.  
 
RECOMMENDATION:   
 
Staff recommends Alternative No. 1, adopt the ordinance to establish a water activity enterprise. 
 
BUDGET/STAFF IMPLICATIONS:   
 
None. This ordinance creates a water activity enterprise for the purpose of stormwater drainage and 
control. A separate ordinance to establish user rates and charges that are equitable based on the cost 
of service provided to each property is projected to generate $4.0M in annual funding to cover operating 
costs. 
 
ALTERNATIVES: 
 
1. Adopt the ordinance to establish a water activity enterprise. 
2. Do not establish a water activity enterprise. 
 
BACKGROUND (ANALYSIS/NEXT STEPS/HISTORY):  (includes previous City Council action) 
 
At the August 21, 2018 Planning Session, staff presented the stormwater rate study and a specific list 
of capital projects to be addressed in the next five to six years. Additional information was provided to 
Council at the October 9, 2018 Update Session. Council directed staff to bring forward an ordinance to 
create a water activity enterprise and an ordinance to adopt user rates and charges. 



 
INTRODUCED BY:      Zygielbaum      
 
AN ORDINANCE  ESTABLISHING A WATER ACTIVITY ENTERPRISE AS A UTILITY 
SERVICE FOR THE PURPOSE OF STORMWATER DRAINAGE AND CONTROL.  
 

WHEREAS, the general health, welfare and safety of the citizens of the City is 
protected and safeguarded by the accommodation of stormwater drainage and control; 
and 
 

WHEREAS, it is necessary for the City to plan for and provide facilities to convey 
and control stormwater safely within the City so the risk of flooding is reduced and the 
pollution of surface waters is minimized; and 
 

WHEREAS, the public stormwater drainage system upon property owned or 
controlled by the City under the City's home rule authority, is owned and operated by 
the City in its governmental capacity under the City's police power for the health, 
welfare, safety, convenience, and necessity of the citizens of the City; and 

 
WHEREAS, the City is seeking a predictable and sustainable funding source 

where property owners pay for their portion of system expenses and where property 
owners pay for the service provided; and 

 
WHEREAS, the City used the services of a nationally recognized consultant to 

assist and advise the City in conducting an assessment and analysis of funding 
strategies and to project the cost of stormwater and surface water services and 
facilities. The consultant has prepared a detailed analysis of the prospective service fee 
rate base available within the City to support the stormwater program, and has 
projected service fee rates required to meet the selected level of service; and 

 
WHEREAS, based on this study, a stormwater fee is feasible to implement to 

provide fair and equitable, predictable and sustainable funding for the stormwater 
program; and 

 
WHEREAS, the City is authorized as a home rule City and by C.R.S. § 37-45.1-

101, et seq., to perform water management activities, including but not limited, to the 
management of stormwater and surface water and to declare such activities to be a 
water activity enterprise and to manage, fund, and account for such activities as a water 
activity enterprise; and 
 

WHEREAS, the provision of stormwater drainage and control through a water 
activity enterprise, a financially self-sufficient activity supported by the fees it collects, 
best serves the public interests identified in this declaration; and 
 

WHEREAS, City Council expressly does not intend any provision of this article 
be interpreted to relieve any person or entity of any obligation to provide or fund studies, 
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updates or drainage facilities under any other provision of the City Code, or under any 
annexation agreement, contract or other obligation whatsoever, nor shall this article be 
interpreted to waive or affect any obligation of any person or entity to comply with any 
ordinance, resolution, rule, regulation, policy or tariff as it may relate to utilities, zoning, 
planning, subdivision or other requirement under the City Code. 

 
NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY 

OF THORNTON, COLORADO, AS FOLLOWS: 
 

1. DEFINITIONS 
 

(a) “Systems and Facilities” means those natural and man-made channels, 
swales, ditches, gulches, rivers, streams, creeks, branches, reservoirs, 
ponds, drainageways, inlets, catch basins, pipes, head walls, storm 
sewers, culverts, siphons, lakes, and any other physical works, properties, 
and improvements which transfer, control, regulate, convey, or otherwise 
influence the collection, concentration, and movement of stormwater runoff 
and surface waters. 

 
(b) “Level of Service” means the relationship between service capacity and 

service demand for stormwater programs and facilities. The level of service 
for the Municipal Separate Storm Sewer (MS4) Permit program is to meet 
its regulatory compliance requirements. The level of service for capital and 
maintenance activities is to construct and maintain infrastructure at the 
desired level of service to achieve the lowest possible life cycle cost. The 
level of service will be further defined by the City Manager, or designee. 

 
2. ESTABLISHMENT 

 
(a) In the interest of protecting the public health, safety, and welfare in the City 

by achieving more effective stormwater and surface water management, a 
Stormwater and Surface Water Management Enterprise (Enterprise) is 
hereby established. 

 
(b) The Enterprise shall be managed, funded, and accounted for by the City 

as a water activity enterprise in the manner prescribed by C.R.S. § 37-
45.1-103. The enterprise shall be operated to ensure: 

 
i. The Enterprise functions as a self-sustaining government-owned 

business which may issue its own revenue bonds; 
 

ii. The Enterprise receives over 75% of its annual non-debt revenue 
from nongovernment sources; and 

 
iii. The Enterprise receives less than 10% of its annual revenues in 

grants from all Colorado State and local governments combined. 
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(c) A separate accounting fund unit shall be provided in the City Budget and 
Accounting System to segregate the funds and assets of the Enterprise 
from other funds and assets of the City. The funds and assets of the 
Enterprise shall be dedicated and limited to the purpose of stormwater and 
surface water management. As a water activity enterprise, said Enterprise 
shall be excluded from the provisions of Section 20 of Article X of the State 
Constitution as provided in section C.R.S § 35-47.1-103(1).  

 
(d) The Enterprise may, by ordinance of City Council, issue its own revenue 

bonds on behalf of the City, which revenue bonds shall be payable solely 
from the net revenues (including fees, charges, and any other special 
assessments) derived from the operation of the Enterprise, as may be 
designated in the Council’s bonding ordinance. 

 
(e) The Council shall serve as the governing body of the Enterprise, and the 

officers of the Council and the City shall serve as officers of the governing 
body of the Enterprise.  

 
i. The Mayor shall serve as Chair of the governing body, the City 

Manager shall serve as the Secretary, the Director of Finance shall 
serve as the Treasurer, and the City Attorney shall serve as the 
Attorney. 

 
ii. Council hereby delegates authority for the management and 

administration of the Enterprise to City employees, as described 
below. 

 
3. FUNCTIONS AND MANAGEMENT 
 
(a) The Enterprise’s mission shall be to implement a strategy that ensures the 

quantity, quality, and environmental impacts of stormwater and surface 
water in the City are properly and efficiently managed in a manner that 
complies with the City’s National Pollutant Discharge Elimination System 
(NPDES) MS4 Permit, reduces the impact of flooding on public and private 
property, and contributes to the sustainability of the City’s water resources 
and economic viability of the City.  

 
(b) The Enterprise shall perform the following functions, including but not 

limited to: 
 

i. Provide stormwater and surface water management programs, 
funding for administration and enforcement of the City’s MS4 
permit, infrastructure, systems, and facilities, perform services 
associated therewith to ensure acceptable level of service; and 
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ii. Exercise the police powers of the City to regulate the actions of all 
persons, businesses, public entities, and other parties that may 
impact the systems and facilities; and  

 
iii. Collect and manage all stormwater service fees and charges 

imposed pursuant to this ordinance or future ordinances; and 
 

iv. Any additional functions as City Council may direct by ordinance or 
resolution. 

 
(c) The City Manager, or designee, shall be responsible for the management, 

operation, and maintenance of the systems and facilities and ensuring 
proper level of service; and shall have the authority to award and execute 
contracts and make expenditures related to the systems and facilities for 
projects previously approved by City Council, except that contracts and 
agreements between the Enterprise and other governmental entities shall 
be subject to the approval of City Council.  In addition, the City Manager, 
or designee, is charged with recommending to Council measures 
implementing these functions of the Enterprise, to be adopted by future 
ordinance or resolution, as may be needed. 

 
(d) The Director of Finance, or designee, shall be responsible for maintenance 

of the books of the Enterprise and collection of stormwater fees and 
charges. In addition, the Director of Finance is charged with 
recommending to Council measures relating to rate structure, policies, 
exemptions, and appeals process, to be adopted by future ordinance. 

 
4. SCOPE AND LIMITATION OF RESPONSIBILITY OF THE CITY 

STORMWATER AND SURFACE WATER SYSTEMS AND FACILITIES 
 

(a) The City currently owns or has legal access for purposes of operation, 
maintenance, and improvement of those stormwater and surface water 
systems and facilities which: 

 
i. are located within public streets and rights-of-way; or 

 
ii. are subject to easements, rights-of-entry, rights-of-access, rights-of-

use, or other instruments containing permanent provisions for 
adequate access for operation, maintenance, and/or improvement of 
such systems and facilities; or 

  
iii. are located on public lands to which the City has adequate access for 

operation, maintenance, and/or improvement of such systems and 
facilities. 
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The Enterprise and the City shall cooperate in the future to determine the best 
arrangement for ownership and access to the System and Facilities. 

 
(b) Operation, maintenance, and/or improvement of systems and facilities 

which are located on private property or on public property not owned by 
the City and for which there has been no public dedication of such systems 
and facilities for City operation, maintenance, and/or improvement of the 
systems and facilities shall be and remain the legal responsibility of the 
property owner or the public entity which has accepted responsibility for 
said systems and facilities, except as that responsibility may be otherwise 
affected by the laws of the State of Colorado and the United States of 
America. 

 
(c) It is the express intent of this ordinance to protect the public health, safety, 

and welfare of all properties and persons in general, but not to create any 
special duty or relationship with any individual person or to any specific 
property within or outside the boundaries of the City. By creating the 
Enterprise, the City does not waive the right to assert any and all available 
immunities and defenses in any action seeking to impose monetary 
damages upon the City, its officers, employees, and agents arising out of 
any alleged act, or failure to act, or breach of duty or relationship as may 
now exist or hereafter be created. 

 
(d) To the extent any permit, plan approval, inspection, or similar act is 

required by the City as a condition precedent to any activity or change 
upon property not owned by the City, pursuant to this or any other 
regulatory ordinance, regulation, or rule of the City or under Federal or 
State law, the issuance of such permit, plan approval, or inspection shall 
not constitute a warranty, express or implied, nor shall it afford the basis 
for any action, including any action based on failure to permit or negligent 
issuance of a permit, seeking the imposition of money damages against 
the City, its officers, employees, or agents. 

 
5. GENERAL FUNDING POLICY 

 
It shall be the policy of the City that funding for the Enterprise, its MS4 
Permit compliance activities, services, systems, and facilities adhere to the 
requirements of a water activity enterprise. Periodic service charge rates 
shall be structured so as to be fair and reasonable, and the resultant 
service charges shall bear a reasonable relationship to the Enterprise’s 
long-term cost of providing programs, services, systems, and facilities. 
 

6. If any portion of this ordinance is held to be unconstitutional or invalid for 
any reason, such decision shall not affect the constitutionality or validity of 
the remaining portions of this ordinance.  City Council hereby declares that 
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it would have passed this ordinance and each part hereof irrespective of 
the fact that any one part be declared unconstitutional or invalid. 

 
7. All other ordinances or portions thereof inconsistent or conflicting with this 

ordinance or any portion hereof are hereby repealed to the extent of such 
inconsistency or conflict. 

 
8. The repeal or amendment of any provision of the Code by this ordinance 

shall not release, extinguish, alter, modify, or change in whole or in part 
any penalty, forfeiture, or liability, either civil or criminal, which shall have 
been incurred under such provision, and each provision shall be treated 
and held as still remaining in force for the purpose of sustaining any and 
all proper actions, suits, proceedings, and prosecutions for the 
enforcement of the penalty, forfeiture, or liability, as well as for the purpose 
of sustaining any judgment, decree, or order which can or may be 
rendered, entered, or made in such actions, suits, proceedings, or 
prosecutions. 

 
9. This ordinance shall take effect upon final passage. 

 
 INTRODUCED, READ, PASSED on first reading, ordered posted in full, and title 
ordered published by the City Council of the City of Thornton, Colorado, on 
November 27, 2018. 
 
 PASSED AND ADOPTED on second and final reading on   , 2018. 
 
 CITY OF THORNTON, COLORADO 
 
 
 
   
 Heidi K. Williams, Mayor 
 
ATTEST: 
 
 
 
  
Kristen N. Rosenbaum, City Clerk 
 
THIS ORDINANCE IS ON FILE IN THE CITY CLERK’S OFFICE FOR PUBLIC 
INSPECTION. 
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APPROVED AS TO LEGAL FORM: 
 
 
 
  
Luis A. Corchado, City Attorney 
 
PUBLICATION: 
 
Posted at City Hall, Margaret W. Carpenter Recreation Center, and Thornton Active Adult 
Center after first and second readings. 
 
Published on the City’s official website after first reading on November 28, 2018, and after 
second and final reading on  , 2018. 

 
 


